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70. North American Free Trade Agreement between the Government of Canada,
the Government of the United Mexican States and the Government of the
United States of America [=Accordo di libero scambio fra gli Stati del Nord
americafirmatoil 17 dicembre 1992]. Testo inglese.

Storia: questo accordo e stato firmato a Ottawa, Washington D.C. e Citta del
Messico il 17 dicembre 1992.

Paes aderenti: Canada, Messico, Stati Uniti.

Riserve, dichiarazioni, comunicazioni, obiezioni: nessuna.

Altre notizie: le lingue ufficiali sono il francese, I’inglese e lo spagnolo; il
tesso qui pubblicato € ripreso dal sSto  NAFTA  www-
tech.mit.edu/Bulletins/Nafta/17.intellect; da questo sito sono tratte anche le
notizie qui fornite.

70.1. North American Free Trade Agreement between the Government of Canada,
the Government of the United M exican States and the Government of the United
States of America
PART SIX
INTELLECTUAL PROPERTY
CHAPTER SEVENTEEN
INTELLECTUAL PROPERTY

1701. Nature and Scope of Obligations. (1) Each Party shal provide in its
territory to the nationals of another Party adequate and effective protection and
enforcement of intellectual property gghts, while ensuring that measures to enforce
intellectual property rights do not themselves become barriers to legitimate trade.

(2) To provide adequate and effective protection and enforcement of intellectual
property rights, each Party shal, at a minimum, give effect to this Chapter and to the
substantive provisions of:

(a) the Geneva Convention for the Protection of Producers of Phonograms
Against Unauthorized Duplication of their Phonograms, 1971 (Geneva Convention);

(b) the Berne Convention for the Protection of Literary and Artistic Works,
1971 (Berne Convention);

(c) the Paris Convention for the Protection of Industrial Property, 1967 (Paris
Convention); and

(d) the International Convention for the Protection of New Varieties of Plants,
1978 (UPOV Convention), or the International Convention for the Protection of New
Varieties of Plants, 1991 (UPOV Convention).

If a Party has not acceded to the specified text of any such Conventions on or
before the date of entry into force of this Agreement, it shall make every effort to accede.

(3) Paragraph 2 shall apply, except as provided in Annex 1701.3.

1702. More Extensive Protection. A Party may implement in its domestic law
more extensive protection of intellectual property rights than is required under this
Agreement, provided that such protection is not inconsistent with this Agreement.

1703. National Treatment. - (1) Each Party shall accord to nationals of another
Party treatment no less favourable than that it accords to its own nationals with regard to
the protection and enforcement of all intellectual property rights. In respect of sound
recordings, each Party shall provide such treatment to producers and performers of
another Party, except that a Party may limit rights of performers of another Party in
respect of secondary uses of sound recordings to those rights its nationals are accorded
in the territory of such other Party.

(2) No Party mgy, as a condition of according national treatment under this
Article, require right holders to comply with any formalities or conditions in order to
acquire rights in respect of copyright and related rights.

(3) A Paty may derogate from paragraph 1 in relation to its judicial and
administrative procedures for the protection or enforcement of intellectual property
rights, including any procedure requiring a national of another Party to designate for
service of process an address in the Party's territory or to appoint an agent in the Party's
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territory, if the derogation is consistent with the relevant Convention listed in Article
1701(2), provided that such derogation:
a) is necessary to secure compliance with measures that are not inconsistent
with this Chapter; and
o (b) is not applied in a manner that would constitute a disguised restriction on
trage.

(4) No Party shall have any obligation under this Article with respect to
procedures provided in multilateral agreements concluded under the auspices of the
World Intellectual Property Organization relating to the acquisition or mantenance of
intellectual property rights.

1704. Control of Abusive or Anticompetitive Practices or Conditions. -
Nothing in this Chapter shall prevent a Party from specifying in its domestic law licensin
practices or conditions that may in particular cases constitute an abuse of intellectu
property rights having an adverse effect on competition in the relevant market. A Party
may adopt or maintain, consistent with the other provisions of this Agreement,
appropriate measures to prevent or control such practices or conditions.

1705. Copyright. - (1? Each Party shall protect the works covered by Article 2
of the Berne Convention, including any other works that embody original expression
within the meaning of that Convention. In particular:

(@) all types of computer programs are literary works within the meaning of the
Berne Convention and each Party shall protect them as such; and

(b) compilations of data or other material, whether in machine readable or other
form, which by reason of thes election or arrangement of their contents constitute
intellectual creations, shall be protected as such.

The protection a Party provides under subparagraph (b) shall not extend to the
data or material itself, or prejudice any copyright subsisting in that data or material.

(2) Each Party shall provide to authors and their successors in interest those
rights enumerated in the Berne Convention in respect of works covered by paragraph 1,
including the right to authorize or prohibit:

(a) the importation into the Party's territory of copies of the work made without
the right holder's authorization;

(b) the first public distribution of the original and each copy of the work by sale,
rental or otherwise;

¢) the communication of awork to the public; and

the commercia rental of the original or a copy of acomputer program.

Subparagraph (d) shall not apply where the copy of the computer program is
not itself an essential object of the rental. Each Party shall Erovide that putting the
original or a copy of a computer program on the market with the right holder's consent
shall not exhaust the rental right.
3§ Each Party shall provide that for copyright and related rights:

a) any person acquiri n? or holding economic rights may freely and separately
transfer such rights by contract tor purposes of their exploitation and enjoyment by the
transferee; and

(b) any person acquiring or holding such economic rights by virtue of a
contract, including contracts of employment underlying the creation of works and sound
recordings, shal be able to exercise those rights in its own name and enjoy fully the
benefits derived from those rights.

(4) Each Party shall provide that, where the term of protection of a work, other
than a photographic work or a work of applied art, is to be calculated on a basis other
than the life of a natural person, the term shall be not less than 50 years from the end of
the caendar year of the first authorized publication of the work, or, failing such
authorized publication within 50 years from the making of the work, 50 years from the
end of the calendar year of makin}g.

(5) Each Party shall confine limitations or exceptions to the rights provided for
in this Article to certain special cases that do not conflict with a normal exploitation of
the work and do not unreasonably prejudice the legitimate interests of the right older.

(6) No Party may grant trandation and reproduction licenses permitted under
the Appendix to the Berne Convention where legitimate needs in that Party's territory for
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copies or trandations of the work could be met by the right holder's voluntary actions
but for obstacles created by the Party's measures.

(7) Each Party shall comply with the requirements set out in Annex 1705.7.

1706. Sound Recordings. - (1) Each Party shall provide to the producer of a
sound recording the right to authorize or prohibit:

a) the direct or indirect reproduction of the sound recording;

b) the importation into the Party's territory of copies of the sound recording
made without the producer's authorization;

(c) the first public distribution of the origina and each copy of the sound
recording by sale, rental or otherwise; and

d) the commercia rental of the original or a copy of the sound recording,
except where expressly otherwise provided in a contract between the producer of the
sound recording and the authors of the works fixed therein.

Each Party shall ﬁrovide that putting the original or a copy of a sound recording
on the market with the right holder's consent shall not exhaust the rental right.

(2) Each Party shal provide a term of protection for sound recordings of at
least 50 years from the end of the calendar year in which the fixation was made.

(3) Each Party shall confine limitations or exceptions to the rights provided for
in this Article to certain special cases that do not conflict with a normal exploitation of
thehs%urllg recording and do not unreasonably prejudice the legitimate interests of the
right holder.

1707. Protection of Encrytpted Program-Carrying Satellite Sgnals. - Within
one year from the date of entry into force of this Agreement, each Party shall:

(8 make it a criminal offence to manufacture, import, sell, lease or otherwise
make available a device or system that is primarily of assistance in decoding an encrypted
program-carrying satellite signal without the authorization of the lawful distributor of
such signal; and

(b) make it a civil offence to receive, in connection with commercial activities,
or further distribute, an encrypted program-carrying satellite signal that has been
decoded without the authorization of the lawful distributor of the signal or to engage in
any activity prohibited under subparagraph (a).

Each Party shall provide that any civil offence established under subparagraph
(b) shall be actionable by any person that holds an interest in the content of such signal.

1710. Layout Designs of Semiconductor Integrated Circuits. — (1) Each Party
shall protect IaKout designs (topographies) of integrated circuits ("layout designs') in
accordance with Articles 2 through 7, 12 and 16(3), other than Article 6(3), of the
Treaty on Intellectual Property in Respect of Integrated Circuits as opened for signature
on 26 May 1989.

2 Subg']ect to paragraph 3, each Party shall make it unlawful for any person
without the right holder's authorization to import, sell or otherwise distribute for
commercia purposes any of the following:

a) a protected layout design;

b) an integrated circuit in which a protected layout design isincorporated; or

c) an article in%(zlrfporating such an integrated circuit, only insofar as it
continues to contain an unlawtully reproduced layout design.

(3) No Party may make unlawful any of the acts referred to in paragraph 2

erformed in respect of an integrated circuit that incorporates an unlawfully reproduced
ayout design or any article that incorporates such an integrated circuit where the person
performing those acts or ordering those acts to be done did not know and had no
reasonable ground to know, when it acquired the integrated circuit or article
:ncorp%rat_i ng such an integrated circuit, that i1t incorporated an unlawfully reproduced
ayout design.

(4) Each Party shall provide that, after the person referred to in paragraph 3 has
received sufficient notice that the layout design was unlawfully reproduced, such person
may perform any of the acts with respect to the stock on hand or ordered before such
notice, but shall be liable to pay the right holder for doing so an amount equivaent to a
reasonable royalty such as would be payable under a freely negotiated license in respect
of such alayout design.
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5.) No Party may permit the compulsory licensing of layout designs of
integrated circuits.

(a6R Any Party that requires registration as a condition for protection of a layout
design shall provide that the term of protection shall not end before the expiration of a
period of 10years counted from the date of:

Ea; filing of the application for registration; or
_ b) the first commercia exploitation of the layout design, wherever in the world
it occurs.

(7) Where a Party does not require registration as a condition for protection of
a layout design, the Party shall provide a term of protection of not less than 10 years
from the date of the first commercial exploitation of the layout design, wherever in the
world it occurs.

(8) Notwithstanding paragraphs 6 and 7, a Party may provide that the
protection shall lapse 15 years after the creation of the layout design.

(9) This Article shall apply, except as provided in Annex 1710.9.

1713. Industrial D&dgns - (1) Each Party shall provide for the protection of
irp]dependently created industrial designs that are new or original. A Party may provide
that:

(a) designs are not new or original if they do not significantly differ from known
designs or combinations of known design features; and

(b) such protection shall not extend to designs dictated essentially by technical
or functional considerations.

(2) Each Party shall ensure that the requirements for securing protection for
textile designs, in particular in regard to any cost, examination or publication, do not
unreasonably impair a Berson's OEportunity to seek and obtain such protection. A Party
may comply with this obligation through industrial design law or copyright law.

F?,;/ Each Party shall provide the owner of a protected industrial design the ri?ht
to prevent other persons not having the owner's consent from making or selling articles
bearing or embodying a design that is a copy, or substantially a copy, of the protected
design, when such acts are undertaken for commercial purposes.

(4) A Party may provide limited exceptions to the protection of industrial
designs, provided that such exceptions do not unreasonably conflict with the normal
exploitation of protected industrial designs and do not unreasonably prejudice the
legitimate interests of the owner of the protected design, taking into account the
legitimate interests of other persons.

(5) Each Party shall provide a term of protection for industrial designs of at
least 10 years.

1714. Enforcement of Intellectual Property Rights: General Provisions. - (1)
Each Party shall ensure that enforcement procedures, as specified in this Article and
Articles 1715 through 1718, are available under its domestic law so asto permit effective
action to be taken against any act of infringement of intellectual property rights covered
by this Chapter, including expeditious remedies to prevent infringements and remedies to
deter further infringements. Such enforcement procedures shall be applied so as to avoid
the creation of barriers to legitimate trade and to provide for safeguards against abuse of
the procedures.

(2) Each PartK shall ensure that its procedures for the enforcement of
intellectual property rights are fair and equitable, are not unnecessarily complicated or
costly, and do not entail unreasonable time-limits or unwarranted delays.

(3) Each Party shall provide that decisions on the merits of acasein judicia and
administrative enforcement proceedings shall:

(a) preferably be in writing and preferably state the reasons on which the
decisions are based,;

g (b) be made available at |east to the parties in a proceeding without undue delay;
an

(c) be based only on evidence in respect of which such parties were offered the
opportunity to be heard.

54) Each Party shall ensure that parties in a proceeding have an opportunity to
have final administrative decisions reviewed by a judicial authority of that Party and,
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subject to jurisdictiona provisions in its domestic laws concerning the importance of a
case, to have reviewed at least the legal aspects of initial judicia decisions on the merits
of a case. Notwithstanding the above, no Party shall be required to provide for judicial
review of acquittalsin criminal cases.

(5) Nothing in this Article and in Articles 1715 through 1718 shall require a
Party to establish a judicial system for the enforcement of intellectual property rights
distinct from that Party's system for the enforcement of laws in general.

#6) For the purposes of Articles 1715 through 1718, the term "right older”
includes federations and associations having legal standing to assert such rights.

1715. Specific Procedural and Remedial Aspects of Civil and Administrative
Procedures. (1) Each Party shall make available to right holders civil judicia procedures
for the enforcement of any intellectual property right covered by this Chapter. Each Party
shall provide that:

(?B defendants have the right to written notice that is timely and contains
sufficient detail, including the basis of the claims;

- (b) parties in a proceeding are allowed to be represented by independent legal
counsdl;

(c) the procedures do not include imposition of overly burdensome
reguirements concerning mandatory personal appearances,

(d) al partiesin a proceeding are duly entitled to substantiate their claims and to
present relevant evidence; and

(e) the procedures include a means to identify and protect confidential
information.

gg Each Party shall provide that its%udicial authorities shall have the authority:

where a party in a proceeding has presented reasonably available evidence
sufficient to support its claims and has specified evidence relevant to the substantiation of
its claims that 1s within the control of the opposing party, to order the opposing party to
produce such evidence, subject in appropriate cases to conditions that ensure the
protection of confidential information;

(b) where a party in a proceeding voluntarily and without good reason refuses
access to, or otherwise does not provide relevant evidence under that party's control
within a reasonable period, or significantly impedes a proceeding relating to an
enforcement action, to make preliminary and fina determinations, affirmative or
negative, on the basis of the evidence presented, including the complaint or the allegation
presented by the party adversely affected by the denia of access to evidence, subject to
providing the parties an opportunity to be heard on the allegations or evidence;

(c) to order a party in a proceeding to desist from an infringement, including to
prevent the date of entry into the channels of commerce in their jurisdiction of imported
goods that involve the infringement of an intellectual property right, which order shall be
enforceable at least immediately after customs clearance of such goods;

(d) to order the infringer of an intellectual property right to pay the right holder
damages adequate to compensate for the injury the right holder has suffered because of
the infringement where the infringer knew or had reasonable grounds to know that it was
engaged in an infringing activity;

(e) to order an infringer of an intellectual property right to pay the right holder's
expenses, which may include appropriate attorney's fees; and

(a?) to order a party in a proceeding at whose request measures were taken and
who has abused enforcement procedures to provide adequate compensation to any party
wrongfully enjoined or restrained in the proceeding for the injury suffered because of
fsuch abuse and to pay that party's expenses, which may include appropriate attorney's

€es.

Q With respect to the authority referred to in subparagraph2(c), no Party shall
be obliged to provide such authority in respect of protected subject matter that is
acquired or ordered by a person before that person knew or had reasonable grounds to
know that dﬁaling in that subject matter would entail the infringement of an intellectual
property right.

(4) With respect to the authority referred to in subparagraph2(d), a Party may,
at least with respect to copyrighted works and sound recordings, authorize the judicial
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authorities to order recovery of profits or payment of pre-established damages, or both,
even where the infringer did not know or had no reasonable grounds to know that it was
engaged in an infringing activity.

(5) Each Party shall provide that, in order to create an effective deterrent to
infringement, its judicial authorities shall have the authority to order that:

(a) goods that they have found to be infringing be, without compensation of any
sort, disposed of outside the channels of commerce in such a manner as to avoid any
injury caused to the right holder, or, unless this would be contrary to existing
constitutional requirements, destroyed; and

(b) materials and implements the predominant use of which has been in the
creation of the infringing goods be, without compensation of any sort, disposed of
outside the channels of commerce in such a manner as to minimize the risks of further
infringements.

In considering whether to issue such an order, judicial authorities shall take into
account the need for prolporti onality between the seriousness of the infringement and the
remedies ordered as well as the interests of other persons. In regard to counterfeit goods,
the simple removal of the trademark unlawfully arfixed shall not be sufficient, other than
in exceptional cases, to permit release of the goods into the channels of commerce.

(6) In respect of the administration of any law pertaining to the protection or
enforcement of intellectual prgBerty rights, each Party shall only exempt both public
authorities and officials from liapility to appropriate remedial measures where actions are
taken or intended in good faith in the course of the administration of such laws.

(7) Notwithstanding the other provisions of Articles 1714 through 1718, where
a Party is sued with respect to an infrirg]ement of an intellectual property right as a result
of its use of that right or use on its behalf, that Party may limit the remedies available
against it to the payment to the right holder of adequate remuneration in the
circumstances of each case, taking into account the economic value of the use.

(8) Each Party shall provide that, where a civil remedy can be ordered as a
result of administrative procedures on the merits of a case, such procedures shall
conform to principles equivalent in substance to those set out in this Article.

1716. Provisional Measures. - (1)Each Party shal provide that its judicial
authorities shall have the authority to order prompt and effective provisional measures:

(a) to prevent an infringement of any intellectual property right, and ir;f)articular
to prevent the date of entry into the channels of commerce in their jurisdiction of
allegedly infringing goods, including measures to prevent the entry of imported goods at
least immediately after customs clearance; and

b) to preserve relevant evidence in regard to the alleged infringement.

2) Each Party shall provide that its judicial authorities shall have the authority
to require any applicant for provisional measures to provide to the judicia authorities any
evidence reasonably available to that applicant that the judicial authorities consider
necessary to enable them to determine with a sufficient degree of certainty whether:

a) the applicant is the right holder;

b) the applicant'sright is being infringed or such infringement isimminent; and

c) any delay in the Issuance of such measuresis likely to cause irreparable harm
to the right holder, or there is a demonstrable risk of evidence being destroyed.

Each Party shall provide that its judicia authorities shall have the authority to
require the aptplicant to provide a security or equivalent assurance sufficient to protect
the interests of the defendant and to prevent abuse.

(3) Each Party shal provide that its competent authorities shall have the
authority to require an applicant for provisional measures to provide other information
necessary for the identification of the relevant goods by the authority that will execute
the provisional measures.

(4) Each Party shall provide that its judicia authorities shall have the authority
to order provisional measures on an ex Earte basis, in particular where any delay is likely
to cause irreparable harm to the right holder, or where there is a demonstrable risk of
evidence being destroyed.

(5) Each Party shal provide that where provisional measures are adopted by
that Party's judicial authorities on an ex parte basis:
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(a) a person affected shall be given notice of those measures without delay but
in any event no later than immediately after the execution of the measures;

(b) a defendant shal, upon request, have those measures reviewed by that
Party's judicial authorities, for the purpose of deciding, within a reasonable period after
notice of those measures is given, whether the measures shall be modified, revoked or
confirmed, and shall be given an opportunity to be heard in the review proceedings.

$6) Without prejudice to paragraph 5, each Party shall provide that, upon the
request of the defendant, the Party's judicial authorities shall revoke or otherwise cease
tgaﬁoply the provisional measures taken on the basis of paragraphs 1 and 4 if proceedings
leading to a decision on the merits are not initiated:

(a) within a reasonable period as determined by the judicial authority ordering
the measures where the Party's domestic law so permits; or

(b) in the absence of such a determination, within a period of no more than 20
working days or 31 calendar days, whichever islonger.

(7) Each Party shal provide that, where the provisional measures are revoked
or where they lapse due to any act or omission by the applicant, or where the judicial
authorities subsequently find that there has been no infringement or threat of
infringement of an intellectual property right, the judicia authorities shall have the
authority to order the applicant, on request of the defendant, to provide the defendant
appropriate compensation for any injury caused by these measures.

(8) Each Party shall provide that, where a provisional measure can be ordered
as a result of administrative procedures, such procedures shall conform to principles
equivalent in substance to those set out in this Article.

1717. Criminal Procedures and Penalties. - (1) Each Party shall provide
criminal procedures and penalties to be applied at least in cases of willful trademark
counterfeiting or copyright piracy on a commercial scale. Each Party shall provide that
pendties available include imprisonment or monetary fines, or both, sufficient to provide
a deterrent, consistent with the level of penalties applied for crimes of a corresponding
gravity.

(2) Each Party shall provide that, in appropriate cases, its judicial authorities
ngl order the seizure, forfeiture and destruction of infringing goods and of any materials
and implements the predominant use of which has been in the commission of the offense.

(3) A Party may provide criminal procedures and penalties to be applied in cases
of infringement of intellectual property rights, other than those in paragraph 1, where
they are committed willfully and on a commercial scale.

1718. Enforcement of Intellectual Property Rights at the Border. (1) Each
Party shall, in conformity with this Article, adopt procedures to enable a right holder,
who has valid grounds for suspecting that the importation of counterfeit trademark
goods or pirated copyright goods may take place, to Ioddqe an application in writing with
Its competent authorities, whether administrative or judicial, for the suspension by the
customs administration of the release of such goods into free circulation.No Party shall
be obligated to apply such procedures to goods in transit.A Party may permit such an
application to be made in respect of goods that involve other infringements of intellectual
property rights, provided that the requirements of this Article are met.

A Paty may also provide for corresponding procedures concerningthe
suspension by the customs administration of the release of infringing goods destined for
exportation from its territory.

(2) Each Party shall require any applicant who initiates procedures under
paragraph 1 to provide adequate evidence:

(a) to satisfy that Party's competent authorities that, under the domestic laws of
thehcoun(tjry of importation, there is primafacie an infringement of itsintellectua property
right; an

(b) to supply a sufficiently detailed description of thegoods to make them
readily recognizable by the customs administration.

The competent authorities shall inform the applicant within areasonable period
whether they have accepted the application and, if so, the period for which the customs
administration will take action.
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(3) Each Party shal provide that its competent authoritiesshall have the
authority to require an applicant under erparagraph 1 to provide a securit%/ or equivalent
assurance sufficient to protect the defendant and the competent authorities and to
prevent abuse.Such security or equivalent assurance shall not unreasonably deter
recourse to these procedures.

(4) Each Party shall provide that, where pursuant to an application under
procedures adopted pursuant to this Article, its customs administration suspends the
release of goods involving industrial designs, patents, integrated circuits or trade secrets
into free circulation on the basis of a decison other than by a judicia or other
independent authority, and the period provided for in paragraphs 6 through 8 has expired
withoutthe granting of provisional relief by the duly empowered authority, and provided
that all other conditions for importationhave been complied with, the owner, importer, or
consignee of such goods shall be entitled to their release on the posting of a security in
an amount sufficient to protect the right holder against any infringement.Payment of such
security shal not prgjudice any other remedy available to the right holder, it bein
understood that the security shall be released it the rightholder fails to pursue its right o
action within a reasonableperiod of time.

(5) Each Party shal provide that its customs administration shall promptly
notify the importer and the applicant when the customs administration suspends the
release of goods pursuant to paragraph 1.

(6) Each Party shall provide that its customs administration shall release goods
from suspension if within a period notexceeding ten working days after the applicant
under paragraph 1 has been served notice of the suspension:

(21? the customs administration has not been informed that aparty other than the
defendant has initiated proceedings leading to a decision on the merits of the case, or

(b) a competent authority has taken provisonal measures prolonging the
suspension, provided that all other conditions for importation or exportation have been
met.Each Party shall provide that, in appropriate cases, the customs administration may
extend the suspension by another 10 working days.

(7) Each Party shall provide that If proceedings leading to a decision on the
merits of the case have been initiated, a review, including a right to be heard, shall take
place on request of the defendant with a view to deciding, within a reasonable period,
whether the measures shall be modified, revoked or confirmed.

(8) Notwithstanding paragraphs 6 and 7, where the suspension of the release of
goods is carried out or continued In accordance with a provisional judicial measure, the
provisions of Article 1716(6) shall apply.

(9) Each Party shal provide that its competent authorities shall have the
authority to order the applicant under paragraph 1 to pay the importer, the consignee and
the owner of the goods appropriate compensation for any ing' ury caused to them through
the wronﬁfgl detention of goods or through the detention of goods released pursuant to
paragraph 6.

(10) Without prejudice to the protection of confidential information, each Party
shall provide that its competent authorities shall have the authority to give the right
holder sufficient opportunity to have any goods detained by the customs administration
inspected in order to substantiate its claims.Each Party shal aso provide that its
competent authorities have the authority to give the importer an equivalent opportunity
to have any such goods inspected.Where the competent authorities have made a positive
determination on the merits of a case, a Party may provide the competent authorities the
authority to inform the right holder of the names and addresses of the consignor, the
importer and the consignee, and of the quantity of the moods in question.

(11) Where a Party requires its competent authorities to act upon their own
initiative and to suspend the release of goods in respect of which they have acquired
primafacie evidence that an intellectual property right I1s being infringed:

(a) the competent authorities may at any time seek from the right holder any
information that may assist them to exercise these powers;

(b) the importer and the right holder shall be prmptlly notified of the suspension
by the Party's competent authorities, and where the importer lodges an appeal against the
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susEensi on with competent authorities, the suspension shall be subject to the conditions,
with such modifications as are necessary, set out in paragraphs 6 through 8; and

(c) the Party shall only exempt both public authorities and officials from liability
to appropriate remedial measures where actions are taken or intended in good faith.

(12) Without prejudice to other right of action open to the right holder and
subject to the defendant's right to seek judicia review, each Party shall provide that its
competent authorities shall have the authority to order the destruction or disposal of
infringing goods in accordance with the principles set out in Article 1715(5).In regard to
counterfeit goods, the authorities shall not allow the re-exportation of the infringing
goods in an unaltered state or subject them to a different customs procedure, other than
In exceptional circumstances.

(13) A Party may exclude from the application of paragraphs 1through 12 small
guantities of goods of a non-commercia nature contained in travellers personal luggage
or sent in small consignments that are not repetitive.

(14) This Article shall apply, except as provided in Annex 1718.14.

1719. Cooperation and Technical Assistance.- (1) The Parties shall provide
each other on mutually agreed terms with technical assistance and shall promote
cooperation between their competent authorities.Such cooperation shall include, but not
be limited to, the training of personnel.

(2) The Parties shall cooperate with a view to eliminatin%; trade in goods that
infringe intellectual property rights.For this purpose, each Party shall establish and notify
the other Parties of contact points in its federa government and shall exchange
information concerning trade in infringing goods.

1720. Protection of Existing Subject Matter. — (1) Other than the provisions of
Article 1705(7), this Agreement does not give rise to obligations in respect of acts that
occurred before the date of application of the relevant provisions of this Agreement for
the Party in question.

(2) Except as otherwise provided for in this Agreement, each Party shall apply
this Agreement to all subject matter existing on the date of application of the relevant
provisions of this Agreement for the Party in question, and which is protected in a Party
on the said date, or which meets or comes subsequently to meet the criteria for
protection under the terms of this Chapter. In respect of this paragraph and paragraphs 3
and 4, a Party's obligations with respect to existing works shall be solely determined
under Article 18 of the Berne Convention and with respect to the rights of producers of
sound recordings in existing sound recordings shall be determined solely under Article 18
of that Convention, as made applicable under this Agreement.

(©)) Excegt as required under Article 1705(7), and notwithstanding paragraph 2,
a Party shall not be required to restore ]protecti on to subject matter that, on the date of
application of the relevant provisions of this Agreement for the Party in question, has
falen into the public domainin its territor%/.

(4) Any acts in respect of specific objects embodying protected subject matter
which become infringing under the terms of legidation in conformity with this
Agreement, and which were commenced or in respect of which a significant investment
was made, before the date of ratification of this Agreement by that Party, any Party may
provide for a limitation of the remedies available to the right holder as to the continued
performance of such acts after the date of application of the Agreement for that Party. In
such cases, the Party shal, however, a least provide for payment of equitable
remuneration.

(5) No Party shall be obliged to gf}ply the provisions of Article 1705(2)(d) or
Article 1706(121(d) with respect to originals or copies purchased prior to the date of
application of the relevant provisions of this Agreement for that Party.

(6) No Party shall be required to apply Article 1709(10), or the requirement in
Article 1709(7) that patent rights shall be enjoyable without discrimination as to the field
of technology, to use without the authorization of the right holder where authorization
for such use was granted by the government before the text of the Draft Final Act
Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations
became known.
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(7) In the case of intellectual property rights for which protection is conditional
upon registration, applications for protection that are pending on the date of application
of the relevant provisions of this Agreement for the ParB/ in question shall be permitted
to be amended to claim any enhanced protection provided under the provisions of this
Agreement. Such amendments shall not include new matter.

1721. Definitions. For purposes of this Agreement:

“confidential information” includes trade secrets, privileged information and
other materials exempted from disclosure under the Party's domestic law;

“encrypted program-carrying satellite signal” means a program-carrying satellite
signal that is transmitted in a form whereby the aural or visua characteristics, or both,
are modified or altered for the purpose of preventing the unauthorized reception by
persons without the authorized equipment that is designed to eliminate the effects of
such modification or alteration, of a program carried in that signd;

“geographical indication” means any indication that identifies a good as
originating in the territory of a Party, or a region or locality in that territory, where a
particular quality, reputation or other characteristic of the good is essentially attributable
to its geographical origin;

in a manner contrary to honest commercial practices means at least practices
such as breach of contract, breach of confidence and inducement to breach, and includes
the acquisition of undisclosed information by other persons who knew, or were grossly
negligent in failing to know, that such practices were involved in the acquisition;

“intellectual property rights’ refers to copyright and related rights, trademark
rights, patent ri?hts, rights in layout designs of semiconductor integrated circuits, trade
Cs}le(:ret rigEts, plant breeders rights, rights in geographical indications and industrial

esign rights;

“nationals of another Party” means, in respect of the relevant intellectual

roperty right, persons who would meet the criteriafor eigibility for protection provided
or in the Paris Convention (1967), the Berne Convention (1971), the Geneva
Convention $1971), the International Convention for the Protection of Performers,
Producers of Phonograms and Broadcasting Organizations (1961), the UPOV
Convention §1978), the UPOV Convention (1991) or the Treaty on Intellectual Property
in Respect of Integrated Circuits, asif each Party were a party to those Conventions, and
with respect to intellectual propert?/ rights that are not the subject of these Conventions,
"nationals of another Parct?/ shall be understood to be at least individuals who are
citizens or permanent residents of that Party and aso includes any other natural person
referred to in Annex 201.1;

“public” includes, with respect to rights of communication and performance of
works provided for under Articles 11, 11bi5%1) and 14(1)(ii) of the Berne Convention,
with respect to dramatic, dramatico-musical, musical and cinematographic works, at
least, any aggregation of individuals intended to be the object of, and capable of
perceiving, communications or performances of works, regardless of whether they can
do so at the same or different times or in the same or different places, provided that such
an aggregation is larger than afamily and its immediate circle of acquaintances or isnot a
group comprising a limited number of individuals having similarly close ties that has not
been formed for the princidpal purpose of receiving such performances and
communications of works;, and secondary uses of sound recordings means the use
directly for broadcasting or for any other public communication of a sound recording.

70.2. ANNEX 1701.3

Intellectual Property Conventions. - (1) Mexico shall:

(a) make every effort to comply with the substantive provisions of the 1978 or
1991 UPQV Convention as soon as possible and shall do so no later than two years after
the date of signature of this Agreement; and

(b) accept from the date of entry into force of this Agreement, applications from
plant breeders for varieties in al plant genera and species and grant protection, in
accordance with such substantive provisions, promptly after complying with

subparagraph (a).
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_ (2) Notwithstandi n%Artic_le 1701(2)(b), this Agreement confers no rights and
imposes no obligations on the United States with respect to Article 6bis of the Berne
Convention, or the rights derived from that article.

70.3. ANNEX 1705.7
Copyright. - The United States shall provide protection to motion pictures produced in
another Party's territory that have been declared to be in the public domain pursuant to
17 U.S.C. section 405.This obligation shall apply to the extent that it is consistent with
the Constitution of the United States, and is subject to budgetary considerations.
70.4. ANNEX 1710.9
Layout Designs. - Mexico shall make every effort to implement the
requirements of Article 1710 as soon as possible, and shall do so no later than four years
after the date of entry into force of this Agreement.

70.5. ANNEX 1718.14
Enforcement of Intellectual Property Rights. - Mexico shall make every effort
to comply with the requirements of Article 1718 as soon as possible, and shall do so in
any event no later than three years after the date of signature of this Agreement.
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